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Horizon Health Care Corp. d/b/a Greenery Ex-
tended Care Center in Cheshire and Maribeth
Brown. Case 34-CA-6981

January 27, 1997
DECISION AND ORDER

By CHAIRMAN GOULD AND MEMBERS BROWNING
AND Fox

On June 26, 1996, Administrative Law Judge Steven
Davis issued the attached decision. Thereafter, the
General Counsel filed exceptions and a supporting
brief, and the Respondent filed an answering brief.

The National Labor Relations Board has delegated
its authority in this proceeding to a three-member
panel.

The Board has considered the decision and the
record in light of the exceptions and briefs and has de-
cided to affirm the judge’s rulings, findings,! and con-
clusions and to adopt the recommended Order as modi-
fied and set forth in full below.2

ORDER
The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge as
modified and set forth in full below and orders that the
Respondent, Horizon Health Care Corp. d/b/a Greenery
Extended Care Center in Cheshire, Cheshire, Connecti-
cut, its officers, agents, successors, and assigns, shall
1. Cease and desist from
(a) Bypassing New England Health Care Employees
Union, District 1199, AFL-CIO (the Union), and deal-
ing directly with its employees concerning the job du-
ties and classification of cooks, and thereby failing and
refusing to bargain in good faith with the Union as the
exclusive collective-bargaining agent of its employees
in the following appropriate unit:

All full-time and regular part-time certified nurs-
ing assistants, cooks, dietary employees, mainte-
nance employees, bed makers, unit clerks, recep-
tionists, medical records employees, recreational
directors and aides, social service employee, and
nursing secretaries; but excluding all technical
employees, all business office clerical employees,
and all guards, professional employees and super-
visors as defined in the Act.

1 The General Counsel has excepted to some of the judge’s credi-
bility findings. The Board’s established policy is not to overrule an
administrative law judge’s credibility resolutions unless the clear
preponderance of all the relevant evidence convinces us that they are
incorrect. Standard Dry Wall Products, 91 NLRB 544 (1950), enfd.
188 F.2d 362 (3d Cir. 1951). We have carefully examined the record
and find no basis for reversing the findings.

2We shall modify the judge’s recommended Order in accordance
with our decision in Indian Hills Care Center, 321 NLRB 144
(1996).
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(b) In any like or related manner interfering with,
restraining, or coercing its employees in the exercise of
the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Within 14 days after service by the Region, post
at its Cheshire, Connecticut facility copies of the at-
tached notice marked ‘‘Appendix.’’3 Copies of the no-
tice, on forms provided by the Regional Director for
Region 34, after being signed by the Respondent’s au-

- thorized representative, shall be posted by the Re-

spondent and maintained for 60 consecutive days in
conspicuous places including all places where notices
to employees are customarily posted. Reasonable steps
shall be taken by the Respondent to ensure that the no-
tices are not altered, defaced, or covered by any other
material. In the event that, during the pendency of
these proceedings, the Respondent has gone out of
business or closed the facility involved in these pro-
ceedings, the Respondent shall duplicate and mail, at
its own expense, a copy of the notice to all current and
former employees employed by the Respondent at any
time since March 20, 1995.

(b) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a
responsible official on a form provided by the Region
attesting to the steps that the Respondent has taken to
comply.

APPENDIX

NoOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated the National Labor Relations Act and has or-
dered us to post and abide by this notice.
Section 7 of the Act gives employees these rights.
To organize
To form, join, or assist any union
To bargain collectively through representatives
of their own choice
To act together for other mutual aid or protec-
tion
To choose not to engage in any of these pro-
tected concerted activities.

WE WILL NOT bypass New England Health Care
Employees Union, District 1199, AFL-CIO, and deal
directly with our employees concerning the job duties
and classification of cooks, and thereby fail and refuse

31If this Order is enforced by a judgment of a United States court
of appeals, the words in the notice reading ‘‘Posted by Order of the
National Labor Relations Board’’ shall read ‘‘Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order
of the National Labor Relations Board.”’
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to bargain in good faith with the Union as the exclu-
sive collective-bargaining representative of our em-
ployees in the following appropriate unit:

All full-time and regular part-time certified nurs-
ing assistants, cooks, dietary employees, mainte-
nance employees, bed makers, unit clerks, recep-
tionists, medical records employees, recreational
directors and aides, social service employee, and
nursing secretaries; but excluding all technical
employees, all business office clerical employees,
and all guards, professional employees and super-
visors as defined in the Act.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the
rights guaranteed you by Section 7 of the Act.

HORIZON HEALTH CARE CORP. D/B/A
GREENERY EXTENDED CARE CENTER IN
CHESHIRE

Charles H. Pernal Jr. and Margaret A. Lareau, Esgs., for the
General Counsel.

William R. Neale, Esq., of Westerville, Ohio, for the Re-
spondent.

DECISION

STATEMENT OF THE CASE

STEVEN DAVIS, Administrative Law Judge. Based upon a
charge and an amended charge filed on March 20 and May
5, 1995, respectively, by Maribeth Brown, an individual, a
complaint was issued against Horizon Health Care Corp.
d/b/a Greenery Extended Care Center in Cheshire (Respond-
ent).

The complaint alleges that Respondent unlawfully dis-
charged Brown, and bypassed New England Health Care
Employees Union, District 1199, AFL~CIO (the Union), and
dealt directly with its unit employees concerning the job du-
ties and classifications of cooks.

Respondent’s answer denied the material allegations of the
complaint, and a hearing was held before me in Hartford,
Connecticut, on February 26 and 27, 1996.

On the evidence presented in this proceeding, and my ob-
servation of the demeanor of the witnesses, and after consid-
eration of the briefs filed by the General Counsel and the Re-
spondent, I make the following

FINDINGS OF FACT
I. JURISDICTION

Respondent, a corporation, having its office and place of
business in Cheshire, Connecticut, has been engaged in the
management of a nursing home located in Cheshire, which
provides inpatient medical and professional care services for
the elderly and infirm,

During the past year, Respondent, in conducting its busi-
ness operations, derived gross revenues therefrom in excess
of $100,000, and purchased and received at its Connecticut
facility, goods valued in excess of $50,000 directly from
points located outside Connecticut.

Respondent admits, and I find that it is an employer en-
gaged in commerce within the meaning of Section 2(2), (6),

and (7) of the Act, and a health care institution within the
meaning of Section 2(14) of the Act. Respondent also ad-
mits, and I find, that the Union is a labor organization within
the meaning of Section 2(5) of the Act.

II. THE ALLEGED UNFAIR LABOR PRACTICES

A. The Union Organizing Campaign

Brown was employed by Respondent as a relief cook from
September 1986 until her discharge in December 1994,

In February 1994, Respondent took over the operation of
the Cheshire facility from a prior employer.

In late August 1994, Brown was asked by a fellow em-
ployee if she wanted to help in the Union's organizational
campaign. Brown agreed, and solicited kitchen employees to
sign cards for the Union. She also wore a union pinback but-
ton beginning in early September,

On August 30, the Union filed a petition for representa-
tion. Brown was outspoken thereafter. For example, shortly
after the petition was filed she was told by Supervisor Ro-
land Simmons that she did not have to *‘worry’’ about voting
since she was a supervisor. She asked for an explanation, but
none was given.

Thereafter, at a meeting of kitchen workers addressed by
Respondent’s attorney, Brown asked why she was considered
a supervisor. The attorney asked if she gave orders to her co-
workers, and Brown denied doing so.

Brown testified that at the representation hearing on the
petition, she sat in the back of the hearing room, and was
observed by Simmons and Walter Ohanion, Respondent’s
district manager, who continuously turned and looked at her
and another employee.

Dennis Twigg replaced Simmons as Respondent’s admin-
istrator on October 18. His responsibilities included partici-
pating in the employer’s campaign against the Union. To-
ward that end, he asked the workers to give him 6 months
in order to show them what he ‘‘could do” for them, and
if they were not satisfied with his actions, they could contact
the Union.

The General Counsel argues that certain election propa-
ganda distributed by Respondent to its employees establishes
its union animus. Respondent asserts that such documents
were properly disseminated to its workers pursuant to its
right under Section 8(c) of the Act to engage in free speech.
Indeed, none of the documents has been alleged to violate
the Act.

The communications, which consisted of newspaper arti-
cles concerning the effects of unionization at other facilities,
generally urged employees to vote against representation, and
asked that Respondent be given more time to earn their trust.

In mid-September, Susan Behrmann returned from another
of Respondent’s facilities to work at Cheshire as its food
service manager. Brown had worked with Behrmann at
Cheshire for several years prior to Behrmann’s 1-year depar-
ture to work at another nursing home.

Brown testified that she called Behrmann shortly before
her return to work, and informed Behrmann that a union was
organizing the employees, Behrmann asked Brown whether
she was involved, and Brown admitted that she was.
Behrmann testified that during this call, Brown told her that
a union was being organized, and further testified that from
the information Brown told her, she knew that Brown was
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involved with organizing for the Union. She also saw Brown
and many other employees wearing union buttons.

Susan McGill, Respondent’s night supervisor, also kept in
touch with Behrmann, McGill testified that in about August
or September, she kept Behrmann advised as to the course
of the union campaign, including reporting Simmons’ state-
ment to her that Brown was the union organizer in the kitch-
en. McGill also identified other employees, in departments
other than the kitchen, who were involved in organizing for
the Union.

McGill testified that on September 9, she and cook George
Barauskas were called to a meeting with Simmons. Simmons
told them Respondent had a campaign ‘‘to keep the union
out,”” and that there was no place in ‘‘health care’’ for a
union. Simmons later told her privately that she was a super-
visor, was considered a part of management, and that accord-
ing to law, she was required to work with management to
‘‘discourage’’ employees from the union, and if she did not
she could look for another job. He -also told her that he was
“‘in the hole $50,000 per month’’ because of Respondent’s
campaign against the Union, and that the facility would close
if the Union won the election. He added that in the event of
a strike it would hire replacement employees who were read-
ily available.

That evening, McGill phoned Behrmann and told her what
Simmons had said. Two days later, Behrmann visited her at
home and told her that she should not get involved with the
Union, and repeated Simmons’ statement that there was no
place in health care for a union. McGill asked whether she
would be discharged if she got ‘‘involved,”” and Behrmann
said that she could not answer that question.

Behrmann testified that during that meeting, she told
MCcGill that as a supervisor, she should ‘‘stay clear of union
activity.”’

McGill testified that on September 15, Simmons told her
that Behrmann was returning to work at Cheshire in order to
“‘keep the union out,”’ adding that because of her past work
at Cheshire, she had influence over the employees and could
‘‘change peoples’ minds.”” McGill further stated, however,
that Behrmann said that Simmons told her to return with ‘‘an
open mind,”’ and that Brown was the organizer in the kitch-
en. Behrmann testified that she was expected to participate
in the campaign on behalf of management.

Brown testified that in October, Walter Ohanian, Respond-
ent’s regional vice president of its northeast division, entered
the kitchen and asked if he could do anything for the work-
ers. Brown replied that there were many flies in the kitchen.
Later, Simmons angrily called Brown *‘stupid,”’ and said that
the doors should not be kept open. Brown told Ohanian
about that incident, and he said that he did not think it was
““fair’’ for Simmons to call the employees stupid. He said he
would take care of the matter.

Thereafter, Simmons yelled at Brown for telling Ohanian
what he had told her, and apologized for his comments, but
added that Brown should have come to him,

At about that time, Behrmann asked Brown if she read the
Union’s handbook. Brown denied doing so, whereupon
Behrmann suggested that she read it in order to leam about
her dues and obligations. Also at around the same time, Sim-
mons asked Brown what the ‘‘going rate’’ was for union em-
ployees. Brown replied that she did not know, and would
have to speak to someone about it.

Twigg, Respondent’s new administrator, began work at the
facility on October 18. While walking through the kitchen
shortly after his arrival, accompanied by Behrmann and Sim-
mons, Behrmann told him that the facility had received a
high score from a health care agency which evaluates nursing
homes. Twigg asked whether during the inspection,
Behrmann put Brown in a closet. Although Brown laughed
at the time of the remark, she complained to other employees
about his comment.

B. The Alleged Direct Dealing with Employees

On October 25, an election was held at which the Union
was selected, and on November 2 it was certified as the rep-
resentative of the approximately 130 employees in the fol-
lowing appropriate collective-bargaining unit:

All full-time and regular part-time certified nursing as-
sistants, cooks, dietary employees, maintenance employ-
ees, bed makers, unit clerks, receptionists, medical
records employees, recreational directors and aides, so-
cial service employee, and nursing secretaries; but ex-
cluding all technical employees, all business office cler-
ical employees, and all guards, professional employees
and supervisors as defined in the Act.

On November 8, Twigg opened a meeting of kitchen em-
ployees by saying that he heard that Brown had a ‘‘beef”
with him. Brown responded that she did not believe that it
was ‘‘fair’’ for him to have spoken to her in the manner in
which he did on October 18. Twigg said that his remark was
only meant as a joke. Brown replied that she did not take
it as a joke.

Twigg testified that he heard from Behrmann that Brown
was complaining to other kitchen employees that Twigg had
insulted her. Twigg apologized to Brown for his remark
about her, and also told her that if she was offended or had
a problem with what he said, she should have come to him
with her complaint rather than talking to the other employees
about it.

Twigg testified that he did not believe that Brown accept-
ed his apology, and at that point, he came to believe that she
was sympathetic to the Union because unions usually ‘‘strive
to make management appear insensitive and unresponsive.’’
Twigg further stated that he believed that he was *‘victimized
and misrepresented,” and that Brown had intentionally mis-
represented to her coworkers what had happened. Twigg fur-
ther believed that this was part of a ‘‘union ploy or tactic,”’
and he began to suspect that perhaps she told her coworkers
that he had insulted her in order to portray him in a bad
light.

Respondent included the cooks on the election eligibility
list, and they voted in the October 25 election. At the No-
vember 8 meeting, Twigg distributed to, and asked the cooks
to sign a document entitled ‘‘acknowledgment of supervisory
duties and responsibilities for cooks.”” The document stated
essentially that the employee confirms that she is a first-line
supervisor, a member of the management team, and that she
has the authority to assign work and independently counsel
employees, discipline employees, evaluate new and incum-
bent employees, and resolve grievances.

At the meeting, Brown asked if the cooks would receive
more money since they would be ‘‘in charge.”” Twigg’s
reply was a question whether money was all she cared about.
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Brown responded that she would speak to the Union about
this matter, and she refused to sign the acknowledgment.
Only one of the four or five employees present signed the
document. Cassidy testified that she also refused to sign, say-
ing that she never had the responsibilities set forth in the ac-
knowledgment.

Twigg testified that the purpose of his asking the cooks to
sign the document was to confirm that they would continue
to perform those duties, which included supervisory respon-
sibilities, which he claimed they had already been doing.

The job descriptions for cooks which were in effect from
the time that Respondent began its operation of the facility
through the end of 1994, provide generally that the cooks’
main duties include the preparation, cooking, tasting and
serving of resident meals, and cleaning the work area. Cer-
tain supervisory responsibilities for the cooks were also list-
ed, as follows:

Limited supervision of other employees when Food
Service Supervisor is absent.!

Assumes managerial duties in the absence of kitchen
manager and on the weekend shift.

C. The Discharge

Brown testified that on December 9, she and her fellow
workers, following their break, commented about a Christ-
mas tree which was in the recreation room. Brown described
the artificial tree as ugly, dilapidated, and ‘‘fallen down.”
Normally, the facility’s Christmas trees were decorated and
displayed by that time, but this one was not. Rather it was
“‘thrown on the floor, all crumpled up, nasty looking, all
crunched together, and the stand was broken, laying on the
floor.” In contrast, Behrmann testified that the tree was in
‘‘decent’’ shape, but was an older-style tree.

According to Brown, Diane Maccio, a recreation depart-
ment employee, had given it to Emilio Santos, a maintenance
worker. Brown advised Santos that the tree was usable if it
was decorated, and she offered to take it if Santos did not
want it. Santos asked Maccio, and she said that she had al-
ready given it to him, but if he did not want it, Brown could
have it,

Brown agreed to take the tree, and Santos said he would
leave open the door from the recreation room to the outside
of the building. Later, Colin Kempi, another maintenance
employee, told Brown that the outside door was open. Brown
testified that she took the tree because ‘‘they’’ said they were
not going to use it, but then conceded that no one told her
that.

Brown finished work at about 5:15 p.m., and when her
husband picked her up, they put the tree in the car and took
it home. Later, Maccio called and said that the tree should
be returned, that Respondent had called the police, and 'that
Brown would be arrested and discharged.

The following morning, Brown retumned the tree to the fa-
cility.

The -next workday, December 12, Brown reported to
Twigg’s office where she was told that she was suspended
pending further investigation for theft of Respondent’s prop-
erty. He asked if she had a supervisor’s permission to take

1'The description for the breakfast and dinner cook states that the
cook has such responsibilities when the food service supervisor is
present. That is an obvious error.

the tree. Brown said that she did not, adding that she did not
steal the tree, but that it was given to her by Santos who was
given it by Maccio. Twigg asked if they were supervisors,
and Brown conceded that they were not. In a conversation
later that day, Twigg asked if Brown had written authoriza-
tion from a supervisor to take the tree, and Brown said that
she did not.

Later that day, Twigg told Brown that she would be dis-
charged, but could resign, in exchange for which she would
receive 2 weeks’ vacation. Brown chose discharge.

D. Respondent’s Reasons for the Di.;charge

Behrmann testified that on December 9, a nurse’s aide told
her that he saw Brown *‘steal’’ the Christmas tree. Behrmann
told the security guard of the theft, who reported it to the
evening nurse supervisor. Behrmann determined that the tree
was stolen from the recreation room, and she called the
recreation director and asked if she or her staff had given
permission to Brown to take the tree. Shortly thereafter, the
director called Behrmann and said that no one had given per-
mission. Behrmann was later told by Brown that Diane
Maccio, the recreation department employee, had given her
permission to take the tree. Behrmann then called the direc-
tor of nurses who called the Cheshire police.

During the course of their investigation, the police sug-
gested that rather than charge Brown with theft, Respondent
should ask her to return the tree. As set forth above, Brown
was called and returned the tree the next morning.

An internal investigation was conducted by Twigg, during
which he and Behrmann interviewed witnesses to the alleged
theft. Written statements were taken from several employees.

Behrmann testified about recreation department employee
Diane Maccio’s oral statement to her and Twigg. Maccio
told them that Brown asked for the tree, and Maccio agreed,
saying she would obtain a replacement from her son in law’s
store. Maccio also stated that her so-called gift was meant
as a joke, and she did not believe that Brown took her seri-
ously. Maccio’s written statement, however, is to the effect
that employee Emilio Sintos asked for the tree, and she
agreed to give it to him, but she added that she had no au-
thority to give it away, and in any event she believed that
Santos was joking about his interest in the tree, and she went
along with the joke. Her written statement says that she did
not speak to Brown during this episode. Maccio did not tes-
tify at the hearing.

Employee Emilio Santos gave contradictory statements. He
first said that he gave permission to Brown to take the tree
because it was broken and he was going to fix it. Behrmann
checked with the recreation director and learned that the tree
was not broken, and she intended to use it. Santos’ second
statement was that he did not give permission for Brown to
take the tree, and admitted lying when he made the earlier
statement. Santos’ new version was that Brown announced in
the recreation room that she would take the tree, and he
would leave the door unlocked.

Employee Colin Kempi initially told Twigg that he knew
nothing about the tree, and he denied leaving the door un-
locked. Later, he admitted that Santos asked him to leave the
door open for Brown, and he did so. Twigg told him that
leaving the door unlocked created a ‘‘safety issue,’’ and that
he should have reported the request to a supervisor.
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McGill, Respondent’s night supervisor, testified that she
was present at the discussion regarding the tree, and heard
Santos say that Maccio told him that he could have the tree,
but that he did not want it. Brown then said that she would
take the tree.

McGill’s statement would have the effect of establishing
that she, as Respondent’s supervisor, was present when
Brown announced that she was taking the tree. Although
McGill did not expressly grant permission to Brown, the
General Counsel argues that her presence at the scene estab-
lishes that Respondent impliedly approved Brown’s removal
of the tree,

Respondent argues that it did not give any credence to
McGill’s report, in effect stating that it did not believe her,
because none of the other employees who gave statements
concerning the incident mentioned that she was there. Brown
testified that McGill was present during part of the incident.

The written statements of Maccio, Kathy Maheu, and
Santos state that Maccio gave the tree to Santos with the
statement that she would replace it with a tree from her son
in law’s secondhand store.

When Brown was called in following the interviews of the
other employees, she was told that Respondent had con-
cluded that she stole the tree. Brown denied that, and insisted
that the tree was given to her. She was discharged. Her dis-
charge notice stated that she was ‘‘terminated for misappro-
priation of facility property—took facility xmas tree without
any authorization from a supervisor. Returned tree after con-
tacted by police.’’

Following Brown’s discharge, Twigg orally wamed and
disciplined Santos for lying to him about whether he gave
Brown permission to take the tree. Twigg also chastised
Kempi.

E. Past Practice Concerning the Removal of Items from

the Facility

There was testimony concerning employees’ removal of
items from Respondent’s premises. Brown testified that
Maccio gave her poinsettia plants, a decorator fan and small
candles. McGill testified that Respondent had no policy re-
garding employees taking things home, specifically there was
no requirement for a supervisor’s approval for such removal.
She stated that in the past, the recreation department had
extra poinsettia plants, and small candles which were not
needed, and recreation department employees told other
workers to take them home. Brown and Cassidy gave similar
testimony. Cassidy and Behrmann testified that they had
taken boxes and containers home.

Cassidy stated that about 3 weeks after Brown’s discharge,
Behrmann told her that ‘‘in the future’” employees must ob-
tain a note from their supervisor permitting the removal of
items from the premises.

In contrast, Behrmann testified that Respondent had an un-
written policy concerning such matters, pursuant to which su-
pervisors must give their written permission to employees in
order for them to take such items. She alsp stated that a cou-
ple of years before the discharge, Brown told her that she
would ask the maintenance supervisor if she could take a
piece of linoleum left over from an installation of Respond-
ent’s basement floor.

Twigg testified that the poinsettias taken by employees
were not company property. Rather, they were donated to the

home’s residents by a local florist. After all the plants were
distributed to residents, the employees were given permissic?i
to take them,

F. Respondent’s Rules and Their Enforcement

Respondent has written rules concerning its employees’
conduct. As relevant here they are as follows:

1. Theft or attempted theft of property belonging to
patients, visitors, employees, the facility or company.

2. Falsifying facility records.

3. Leaving the facility area without permission prior
to completion of shift or tour[.]

4. Sleeping during work hours.

For the first offense for the above, the action to be
taken is suspension for investigation, and discharge.

5. Leaving work area without permission.

For the first offense, a first written counseling; for the
second offense, a second written counseling; and for the
third offense, a third written counseling and discharge.

The General Counsel argues that, even assuming that
Brown stole the tree, discharge for such conduct was not
consistent with Respondent’s treatment of other employees
who violated its rules.

The General Counsel’s disparate treatment theory is some-
what hampered by its failute to obtain any evidence that em-
ployees had been disciplined for theft of company propetty.
Instead, the General Counsel relies upon other misconduct by
employees and seeks to show that lesser discipline was im-
posed upon them than Respondent’s rules called for.

In July 1994, Registered Nurse Paula Bushnell falsified
her timecard to state that she worked 2 hours more than she
actually worked, and was discharged, having admitted the of-
fense.

In October 1994, nurse’s aide Frank Johnson left the floor
at 3 a.m. without telling anyone where he was going, and
was found 1 hour later ‘‘apparently sleeping’’ outside the
building. He was given a written counseling, requiring that
he take breaks in the court yard only in the company of other
aides. The counseling form stated that he had received a
counseling within the past 12 months.

In December 1994, bedmaker Judith Hay left work nearly
1 hour early, without authorization or notification to anyone.
The next day, she failed to appear for work and did not
phone her supervisor. She received a written counseling,
which informed her that three related or unrelated written
counselings would result in immediate termination. She was
counseled as to the procedure to follow when she was unable
to come to work or had to leave early. Ten days later, Hay
failed to report to work for 2 days without notification, and
was discharged.

In May 1995, nurse’s aide Rita Orciso received a written
counseling for being observed sleeping at two different times
on her shift. She was counseled concerning Respondent’s
policy concerning sleeping during work hours, and was
wamed that a repetition of the above would result in appro-
priate action pursuant to its policies.

Respondent’s rules required that Johnson, Hay, and Orciso
be discharged for these offenses, but they were not termi-
nated. Rather, they were given lesser forms of discipline.
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G. Respondent’s Defense

Respondent denies that it discharged Brown in violation of
the Act, It argues that it acted properly in terminating her for
theft of company property. Respondent further denies that it
had animus toward the Union. It contends that its statements
to employees concerning unionization constitute matters of
free speech, and notes that no violations of the Act have
been alleged concerning its preelection campaign material.

In addition, Respondent states that it has ‘‘resolved’’ a
collective-bargaining agreement with the Union. Although
the agreement may not have been signed, Respondent be-
lieves that it is bound by such contract, and is operating as
closely as possible to its terms.

HI. ANALYSIS AND DISCUSSION

A. The Alleged Direct Dealing with Employees

The complaint alleges that on November 8, 1994, Re-
spondent bypassed the Union and dealt directly with its unit
employees concerning the job duties and classification of
cooKks.

Respondent alleges that the amended charge, filed on May
5, 1995, in support of that complaint allegation was not time-
ly filed. I do not agree. The amended charge, which alleges
the violation of direct dealing with employees, was timely
filed inasmuch as the incident occurred on November 8,
1994, less than 6 months before the amended charge was
filed.

The evidence establishes that on November 8, as set forth
above, Twigg asked the cooks to sign an acknowledgment of
their allegedly supervisory duties, containing a detailed de-
scription of supervisory responsibilities which the employee
agrees that she possesses.

Upon the Union’s certification on November 2 as the ex-
clusive collective-bargaining representative of the employees,
Respondent was required to bargain with it concerning terms
and conditions of its employees’ employment. It could not
thereafter deal directly with its employees concerning their
duties or classification, or change such terms or conditions
without consulting the Union and giving it an opportunity to
bargain about the changes. Central Cartage, Inc., 236 NLRB
1232, 1258 (1978).

The acknowledgment which Respondent asked the em-
ployees to sign amounted to their recognition that they were
statutory supervisors. However, that acknowledgment did not
accurately describe the job of cook as it had previously ex-
isted. Central Cartage, supra. Thus, there was testimony,
which I credit, that the cooks did not possess, and had not
exercised the supervisory authority set forth in the acknowl-
edgment. Although the current job descriptions set forth cer-
tain responsibilities which might be of a supervisory nature,
the extent of the duties mentioned was extremely limited and
restricted. Thus, a finding may not be made that the cook ex-
ercising those responsibilities was a supervisor, especially
considering that there was no testimony that those respon-
sibilities were ever exercised.

Thus, before attempting to change the duties and classi-
fication of bargaining unit employees, which would result in
the employees’ removal from the bargaining unit to super-
visory positions, Respondent must bargain with the Union.
Luther Manor Nursing Home, 270 NLRB 949, 960 (1984).
In not doing so, and by dealing with the employees directly
concerning their classifications and job duties, by requesting

that they sign the acknowledgment, Respondent has unlaw-
fully bypassed the Union and engaged in direct dealing with
its employees in violation of Section 8(a)(5) and (1) of the
Act.

B. The Discharge
1. The General Counsel’s prima facie case

Brown was an advocate for the Union during its campaign
to organize the kitchen employees of Respondent. Respond-
ent’s official Behrmann admitted knowing that Brown was
involved with the Union’s drive. Brown solicited member-
ship in the Union and was present at the representation hear-
ing. Respondent’s opposition to the Union is clear.

The General Counsel’s case involves more than Brown’s
activism in behalf of the Union. Her outspokenness made her
a thorn in the side of management as is evident in Twigg’s
testimony that she manipulated the circumstances surround-
ing his remark to her so as to put him in a bad light. He
construed her actions in ‘‘intentionally misrepresenting’’
what had occurred as a union ploy or tactic. Merillat Indus-

(tries, 307 NLRB 1301, 1307 (1992).

Brown’s discharge, coming only 1 month after the con-
frontation with Twigg, and after 8 years of acceptable work,
warrants an inference that her union activity was at least part
of the motivation therefor. Wright Line, 251 NLRB 1083
(1980).

Having found a prima facie case of unlawful motivation
in the discharge of Brown, the burden shifts to Respondent
to prove that it would have discharged her even in the ab-
sence of her union activities. Wright Line, supra.

2. Respondent’s Defense

As set forth above, Brown removed a Christmas tree from
the recreation room on December 9. Her defense and expla-
nation was that she had been given the tree by Maccio.

Upon learning of the tree’s removal, Respondent imme-
diately undertook an investigation which was conducted scru-
pulously. Salvation Army Residence, 293 NLRB 944, 982
(1989). Pursuant to its rules, it suspended Brown pending an
investigation. It obtained written statements and conducted
interviews of those employees known to have been involved.
It also obtained Brown’s version of the facts.

As set forth above, Maccio’s version of the events was
contradictory and did not support Brown. Thus, she stated
that she told Brown, as a joke, that she could take the tree,
and her written statement denies that she spoke to Brown at
all about the tree.

Thus, Respondent could reasonably conclude that Maccio
did not give Brown the tree, and therefore that Brown stole
it. T find that Respondent reasonably believed that Brown
stole the tree. The circumstances surrounding this determina-
tion supported Respondent’s belief. They include its conclu-
sions that Maccio’s versions were not consistent and she did
not admit giving Brown the tree; Behrmann’s learning that
Brown threw the tree over a fence in the back of Respond-
ent’s property; Brown’s car speeding away from the scene;
and Brown’s leaving her keys at the facility, all in an appar-
ently hurried attempt to leave the grounds. Thus, Respond-
ent’s action against Brown was reasonable under the cir-
cumstances apparent to it at that time. Phoenix Glove Co.,
268 NLRB 680, 682 (1984).
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Respondent argues that even if Maccio gave the tree to
her, she had no authority to do so0.2 I reject the General
Counsel’s argument that Respondent’s requirement that a su-
pervisor authorize the removal of property was newly created
in order to facilitate Brown’s discharge. Respondent’s rule is
clear. It provides for discharge for theft of property belong-
ing to the facility. Pursuant to that rule, it is manifest that
only a Respondent’s representative or supervisor may permit
the removal of its property. The evidence does not support
a finding, as urged by the General Counsel, that Respond-
ent’s property had been removed in the past, or could be re-
moved simply if another employee authorized its taking. The
tree was Respondent’s property. Only its supervisor could
permit its removal.

Moreover, even assuming that Maccio gave Brown the
tree, there is no showing that Maccio possessed the authority
to give away Respondent’s property. In this respect, the fact
that Maccio had given away other items in the past does not
mean that she properly did so or that Respondent approved
of her actions. There is also a difference in kind between
perishable poinsettia plants, boxes, containers, and small can-
dles or candle holders, and a Christmas tree belonging to the
facility. The plants and the other items were donated by local
merchants to the residents, with the excess being given to
employees. The candles or candle holders were left over
from a fair. The boxes and containers would have been dis-
carded.

The Christmas tree was scheduled to be used at the facil-
ity, and in fact was used after its return. Although Brown
characterized it as an old, useless tree, nevertheless she con-
sidered it suitable for her use, and it was used by the facility
that year. The Board has found that employees were properly
discharged for stealing items of little value. Merillat, 307
NLRB 1301, 1303 (1992), sandpaper valued at less than $2;
and Hampton Inn, 309 NLRB 942, 946 (1992), $2.50; Salva-
tion Army Residence, 293 NLRB 944, 981 (1989), worthless
carpeting.

Further, I credit Respondent’s witnesses that they did not
believe that Supervisor McGill was present during the inci-
dent. Their conclusion was based upon the facts that no other
employee who was interviewed stated that McGill was
present, and McGill’s statement was to the effect that she
came upon the scene later. Moreover, even according to
McGill’s statement, she did not give Brown permission to
take the tree. She was apparently only an observer to the in-
cident as it occurred. In addition, Brown did not claim to
have been given permission by McGill to take the tree.

There is no evidence that any other employee had stolen
property from Respondent and had not been discharged.
However, there is evidence that a nurse was discharged for
theft of time, in that she falsified her timecard to state that
she worked 2 hours more than she had in fact worked. Ani-
mal Humane Society, 287 NLRB 50, 51 (1987). That inci-
dent occurred 5 months before Brown was terminated. Re-
spondent’s action in that case was consistent with its actions
taken toward Brown. I reject the General Counsel’s argument

2Maccio said that she would obtain another tree for the facility
if Brown took one. Thus, Maccio seemed to suggest that she knew
that Brown’s removal of the tree was improper.

that that incident was different because the nurse admitted
her falsification of the timecard, and in contrast Brown de-
nied stealing the tree. Whether the violation was admitted by
the employee or found by the Respondent, the result was the
same. The employee was removed from employment.
Merillat, supra at 1302.

Although there was ill will between Twigg and Brown, no
independent violations of Section 8(a)(1) have been alleged
concerning his conduct toward her, and I cannot find that
Respondent was determinate her for a contrived reason. I
also note that Respondent took action against Santos and
Kempi for their parts in the episode, thereby demonstrating
that its discipline was limited to Brown.

Although there is some evidence that other rules which
called for immediate discharge were violated, but the em-
ployees were not fired, those matters did not involve in-
stances of theft of property and are not comparable to the in-
stant situation.

I accordingly find and conclude that Respondent has met
its burden of proving that it would have discharged Brown
even in the absence of her union activities. Wright Line,
supra.

CONCLUSIONS OF LAwW

1. Respondent, Horizon Health Care Corporation d/b/a
Greenery Extended Care Center in Cheshire, is an employer
engaged in commerce within the meaning of Section 2(2),
(6), and (7) of the Act, and a health care institution within
the meaning of Section 2(14) of the Act.

2. New England Health Care Employees Union, District
1199, AFL-CIO is a labor organization within the meaning
of Section 2(5) of the Act.

3. All full-time and regular part-time certified nursing as-
sistants, cooks, dietary employees, maintenance employees,
bed makers, unit clerks, receptionists, medical records em-
ployees, recreational directors and aides, social service em-
ployee, and nursing secretaries; but excluding all technical
employees, all business office clerical employees, and all
guards, professional employees and supervisors as defined in
the Act constitute a unit appropriate for collective bargaining
within the meaning of Section 9(b) of the Act.

4. At all times material, the Union has been and is the ex-
clusive collective-bargaining representative of all employees
in the unit set forth above within the meaning of Section 9(a)
of the Act.

5. By, on about November 8, 1994, bypassing the Union
and dealing directly with its employees in the unit concern-
ing the job duties and classification of cooks, Respondent
violated Section 8(a)(5) and (1) of the Act.

6. By discharging Maribeth Brown, an individual, on about
December 9, 1994, Respondent has not violated the Act.

7. Respondent has not committed any violations of the Act
not found herein.

THE REMEDY

Having found that Respondent has engaged in certain un-
fair labor practices, I shall recommend that it be ordered to
cease and desist therefrom, and to take certain affirmative ac-
tions designed to effectuate the policies of the Act.

[Recommended Order omitted from publication.]






